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Joint Statement to the Federal Government 
 

Regarding the EU proposals dated November 30, 2011 
For an amendment of the Directive on statutory audits 

[COM(2011) 778 final 2011/0389 (COD)] 
and a EU Regulation on specific requirements regarding 

statutory audit of public-interest entities 
[COM(2011) 779 final 2011/0359 (COD)] 

 
 
 

We, the German representatives of ten large international audit firms 

Baker Tilly International  

BDO  

CROWE HORWATH 

Grant Thornton 

MAZARS 

MOORE STEPHENS 

NEXIA International 

PKF International 

Rödl & Partner 

RSM Germany 

welcome the efforts of the EU Commission for a fundamental reform of the audit market of 

large listed entities and make a joint statement regarding some aspects of the regulation 

proposals we consider especially important. 

I.  General Comments 

The EU Commission presented special proposals for the audit of public-interest entities 

(PIEs). We expressly welcome the tiered approach to introduce special regulations for PIEs 

without expanding them to the audit of other, namely medium-sized businesses. 
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However, we believe that the proposals for amending the Directive on statutory audits and 

for an EU Regulation (hereinafter referred to as “EU Regulation”) on specific requirements 

regarding statutory audits of PIEs presented on November 30, 2011, require further 

harmonization and alignment to avoid unwanted consequences both for the quality of audits 

and the audit market.  

II.  Limitation of the term of audit engagements (Art. 33 EU Regulation) 

1.  General statements regarding the so-called external rotation (as an isolated 
regulation) 

In Art. 33 of the EU Regulation the Commission proposes a regulation commonly discussed 

under the term “external rotation”, which means the mandatory replacement of the auditor 

after a fixed maximum number of consecutive annual audits conducted for a client. In 

opposite the term “internal rotation” is generally used where after such fixed terms the auditor 

of an audit firm that had previously been responsible for the audit of the specific client is 

excluded from further audits but can be replaced by a different auditor of the same audit firm 

who had not been previously involved in the audit of this client either for a certain period or at 

all, i.e. the audit firm itself is not excluded from the audit. 

In accordance with Art. 33 No. 1 EU Regulation, the regulations regarding external rotation 

concern the audit of PIEs. They are supposed to take into account the expectations 

connected with the implementation of such regulations for the promotion of the auditor’s 

independence and the avoidance of conflicts of interests and a modification of the market 

structures in terms of a decrease of the concentration of audits of large listed entities by the 

hitherto market-dominating audit firms. Amongst other things, these objectives are supposed 

to be achieved by limiting the period of one audit firm auditing the same client to a maximum 

of six years. A different audit firm is to be engaged for the following audit. 

2.  External rotation as an instrument for strengthening the independence of the 
auditor? 

With regard to the independence of the auditor, it is feared that a relationship between the 

auditor and the client over a period of many years could establish excessive familiarity and 

lead to the auditor’s excessive identification with the interests of the client with regard to the 
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audit engagement. The critical attitude of the auditor, which is a central prerequisite for 

fulfilling the audit engagement that is in the public interest, would be lost. It promotes 

organizational blindness and thus has a negative influence on the quality of the audit. On the 

contrary, a fixed maximum period for the audit engagements set from the beginning leads to 

a strengthening of the auditor’s position and enables him to stand his ground against 

potential pressure imposed by management. In addition, the fresh and independent point of 

view resulting from the replacement of the auditor increases audit quality.  

It can certainly be stated that external rotation can be an adequate instrument for 

strengthening the auditor’s independence in the public’s perception. Aside from the fact that 

theoretically an excessively long client relationship between auditor and client could have the 

negative consequences on the auditor’s independent forming of an opinion mentioned 

above, it can also be stated that no scientific certainties to prove this causality exist in audit 

practice. 

An assessment of this instrument - that after all leads to a severe interference in the freedom 

of contracts – has to also include the disadvantages. In this context, an important aspect is 

the loss of knowledge connected with the replacement of the auditor. Especially with respect 

to larger entities, the annual audit requires great efforts to learn about and understand the 

client’s specific circumstances. Knowledge about relevant developments of the industry, the 

economic and legal environment of the entity, specific risks from customer and supplier 

relationships, regarding the assessment of management, IT structures and other business 

processes cannot be transferred to a new auditor overnight. As a general rule, this 

knowledge is established over a period of several years and contributes to the auditor’s 

ability to issue a reliable opinion on the basis of the background knowledge he gained. 

Against this background, it can be expected that in the first couple of years following the 

auditor’s replacement – unless this mandatory replacement is not accompanied by other 

measures - the quality of the audit will be lower than that of the prior audit.  

Empirical studies on inaccurate audits examined this connection. They conclude that an audit 

that does not follow audit standards in the first or second annual audit following the 

replacement of an auditor can be observed in more cases than in cases in which the client 

relationship exists for a number of years. It was found that a higher number of fraud cases 

occurred in situations in which a new auditor had only been working on the engagement for a 
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short time. This finding leads to the conclusion that the replacement of an auditor through 

external rotation cannot rule out a decrease in audit quality.  

It is obvious that the replacement of an auditor leads to additional costs both for the auditor 

and the client due to the great efforts it takes to become familiar with the client’s individual 

situation. Additional expenses for the auditor upon a first-time annual audit especially 

originate with regard to complex clients in the field of listed entities. In the light of the current 

market situation, which is characterized by significant fee pressure, the client will bear these 

additional expenses only in exceptional cases. Quite apparently, this situation that is caused 

by periodic external rotation has a possible negative influence on audit quality. 

With regard to these disadvantages which in our view clearly outweigh the advantages, 

mandatory external rotation as an isolated measure should therefore be turned down. If 

considered on a stand-alone basis, the instrument of internal rotation is much preferable. The 

German legislator included corresponding regulations in the German Commercial Code 

[Handelsgesetzbuch – HGB] some years ago. The independence aimed at with regard to the 

person of the respective responsible auditor is the cornerstone of an independent 

performance of the audit in accordance with the standards and legal regulations.  

3.  External rotation as an instrument for reducing market concentration? 

The regulations regarding mandatory external rotation are also supposed to promote the 

objective to reduce the existing audit market concentration for listed entities of the four 

largest audit firms. This assumption makes it necessary that the enforced change of the 

auditor is not carried out within the closed circle of the four market-dominating audit firms. To 

enable more auditors and audit firms to perform audits for large listed entities, the creation of 

a reliable regulatory environment should be linked with adequate transitional periods that 

allow firms aside from the currently market-dominating organizations to develop their 

resources in a way that enables them to conduct substantial parts of annual audits of large 

listed companies.  

Moreover, it has to be expected that the pure obligation to rotate externally as an isolated 

measure will have a rather counter-productive result as far as the desired reduction of market 

concentration is concerned. In addition, it is obvious that the currently market-dominating 

audit firms can realize economies of scale in winning new assignments that considerably 
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improve their position for winning clients within and outside of the listed entity segment. 

Hence, this would ultimately require additional regulatory intervention that would have to 

provide further consideration of audit firms outside the group of the currently market-

dominating audit firms, by means of an integrated package of interlocking measures.  

Since, therefore, it is probable that mandatory external rotation – if introduced in an isolated 

manner – will rather have an effect benefitting concentration, the proposed measure has to 

be refused in its current form.  

4.  Inadequate burden for small and medium-sized companies of public interest 

Doubts also exist with regard to the usefulness of including all listed companies in the 

external rotation regulations irrespective of the stock market segment to which they belong 

and of their size. Especially in the stock market segments below the DAX 30 or the MDAX, 

there are often very small conveniently manageable companies. It would be critical to 

second-guess whether the stock market listing or the participation in the capital market 

suffice as sole criteria for subjecting these companies to the same regulations that would be 

applicable to internationally operating entities of public interest with regard to mandatory 

external rotation. In our opinion, the regulations for mandatory external rotation do not take 

into account the clearly lower level of public interest in smaller listed entities.  

5.  Summarizing assessment of the regulation proposal regarding external rotation 
(as an isolated regulation) 

Although the external rotation of the auditor might constitute an adequate instrument to 

strengthen the independence of the auditor in the perception of the public, it does however, 

as an isolated measure, hold significant risks regarding the quality of the audit while it also 

poses the threat of a further increase of the already extremely high market concentration. 

The fundamental concerns of the reform proposals are contradicted by the draft regulation. 

We therefore oppose the current draft of the regulation to limit the term of audit engagements 

as an isolated measure. To reach the above-mentioned goals, it is necessary to embed this 

in an overall concept of interlinked measures for the improvement of independence and 

competition. We refer to the following Section III. for further details.  

III.  Appointment of auditors or audit firms (Art. 32 EU Regulation) 
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1.  Art. 32 para. 1 to 5 EU Regulation 

a)  Objectives of the regulation 

In accordance with item 46 of the recitals, the Regulation especially aims at “facilitating the 

change of statutory auditors or audit firms and the choice of an audit provider for public-

interest entities, [and] increasing the choice of audit providers to public-interest entities”. No. 

2 of the explanatory statement of the draft regulation names three areas of concern 

regarding audits of PIEs that might require legal measures. These areas of concern are 

interlinked and cannot be seen in isolation. Following a referral to the expectation gap 

between what the audit of PIEs should accomplish in terms of the affected stakeholders and 

what it actually accomplishes, and to the fact that given the reduction of the audit to one 

among many commercial services independence is today neither guaranteed nor verifiable, 

the following is stated regarding the key area of concern:  

 “Market concentration and lack of choice: the market is polarized to an extent where PIEs 

are rarely audited by a firm that is not one of the “Big Four”. In most Member States, 85% of 

the large listed entities are audited by one of the large four audit firms.” 

This assessment is accurate. The audit as a high-quality service provided in the public 

interest by independent professionals is facing the most severe crisis in confidence in its 

entire history because the number of audit firms exclusively or almost exclusively appointed 

within the Union for the annual audit of PIEs, especially for large entities whose shares are 

listed in one of the top stock market segments, as well as financial service providers of 

otherwise macro-economic importance, has dropped to four or in some cases – like in 

Germany – even to two in the past fifteen years. This decrease is not primarily the result of a 

decision made by PIEs themselves in terms of the PIEs selecting four or fewer particularly 

performant audit firms in an environment of free competition of the audit market. Much rather, 

it is the result of a market concentration through mergers of some of the largest audit firms 

and take-overs of smaller competitors who used to previously audit PIEs as well. The 

resulting concentration of almost all audits of PIEs being in the hands of four or fewer audit 

firms is not justified by substantive requirements of the processing of the audit per se, as the 

remaining cases show in which audit firms that chose an organization form different from that 

of the four largest audit firms perform annual audits at global level without any complaints 

from the audited companies nor their stakeholders. In light of conflicts of interest that – in 
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such a small group - regularly further limit the number of audit firms eligible as auditors and 

in light of the threat proven by real cases from the past, namely that one of the audit firms 

that is a member of this group leaves the market, it cannot be demonstrated to the 

stakeholders who are the beneficiaries of statutory audit services that the independence of 

the audit firm is actually guaranteed and an adequate choice exists for the appointment of an 

auditor, an auditor who constitutes the best choice for this function in the public interest.  

b)  Efficiency of the proposed measures 

In its current form the draft Regulation does not provide adequate measures to effectively 

counter the market concentration and lack of choice.  

aa)  Art. 10 para. 5 does create an incentive for currently market-dominating audit firms to 

shed market shares for the benefit of a larger number of competitors for the annual audit of 

PIEs if they wish to continue offering non-audit services. In the light of the prime importance 

of the public interest to strengthen the independence of the audit of PIEs through a larger 

selection of and improved competition among auditors and audit firms, such interference with 

the operation of market-dominating audit firms might well be justified especially since from 

the point of view of proportionality as a free-choice alternative provided to these audit firms, it 

represents the clearly less severe intervention compared to a break-up of the audit firms into 

smaller units by an act of law or administrative decision. However, it remains questionable 

whether this measure is sufficient to increase the number of audit firms appointed as auditors 

especially of PIEs as swiftly and clearly as is necessary in accordance with the explanatory 

statement in order to re-establish confidence in the audit of large PIEs.  

bb)  Art. 33 para. 1 clause 4 provides that the appointment period for PIEs voluntarily 

appointing more than one auditor cannot exceed a total of nine years while this period may 

only amount to six years upon appointment of a single auditor. This proposed regulation 

does not provide an adequate incentive to considerably increase the number of audit firms 

that are frequently appointed as auditors especially by PIEs, as intended by the regulation in 

accordance with its explanatory statement. On the one hand, the regulation does not prevent 

PIEs from appointing two already market-dominating audit firms instead of just one like 

before in order to benefit from the longer appointment period; the number of auditors and 

audit firms appointed by PIEs in total would therefore not necessarily increase as desired. On 

the other hand, the incentive created by the extended appointment period is not strong 
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enough to induce a sufficient number of PIEs to appoint more than one auditor. Art. 33 para. 

1 clause 4 should therefore be replaced by a regulation providing that the engagement of the 

individual auditor or individual audit firm is not subject to any restricted term if two auditors or 

audit firms are appointed as joint auditors, at least one of which must not have received more 

than 15% of the overall audit fees paid to auditors by large PIEs in the respective Member 

State in the prior calendar year. Alternatively, it should be regulated that in case two auditors 

or audit firms were appointed as joint auditors, at least one of which did not receive more 

than 15% of the overall audit fees paid to auditors by large PIEs in the respective Member 

State in the prior calendar year, the engagement of the individual auditor or the individual 

audit firm cannot exceed a considerably longer period, e.g. at least twelve years.  

However, even this measure will not suffice to increase the number of audit firms appointed 

as auditors especially of large PIEs so swiftly and clearly as is necessary to re-establish 

confidence in the audit of large PIEs in accordance with the explanatory statement of the 

draft regulation. 

cc)  In accordance with Art. 32 para. 9, the Member States are free to decide that PIEs 

must appoint a certain minimum number of auditors or audit firms in certain cases. However, 

a regulation that gives the individual Member States a free choice is not fit to efficiently fight 

the market concentration in the Union and to considerably increase the number of auditors 

and audit firms that are most often appointed by large PIEs especially in those Member 

States that currently have the highest level of market concentration.  

c)  Mandatory joint audit 

aa)  Mandatory joint audit as an effective measure 

Hence, the only effective and adequate means to achieve this goal seems to be the 

establishment of a statutory obligation at least for large PIEs within the Union to appoint at 

least two auditors or audit firms, it being provided that at least one of the auditors or one of 

the audit firms must not have received more than 15% of all fees paid by large PIEs in the 

respective Member State in the prior year, as already provided by Art. 32 para. 3 lit. a) EU 

regulation as a criterion for the selection procedure. The group of entities legally obligated to 

appoint at least two auditors or audit firms should be limited to large PIEs as defined in Art. 4 

EU Regulation. The size criteria set forth in this Regulation seem adequate to avoid 
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disproportionate burdens resulting from the audit for those entities that are not of significant 

macro-economic importance. 

In this respect, No. 5 of the Green Paper of the European Commission of October 13, 2010 

“Audit Policy: Lessons from the Crisis” [COM(2010) 561 final, page 15] had already stated: 

 “Joint audits as such are only enforced in France, where listed companies are required to 

appoint two different audit firms, who share the audit work and jointly sign the audit report. 

This practice, however, should be developed further to “dynamise” the market to allow mid-

tier non-systemic firms to become active players in the market segment of the audits of large 

corporations, which until now has proven elusive. To encourage the emergence of other 

players and the growth of small and medium sized audit practices, the Commission could 

consider introducing the mandatory formation of an audit firm consortium with the inclusion of 

at least one non-systemic audit firm for the audits of large companies. Such consortia would 

need to be established with clear lines of responsibility for the overall audit opinion as well a 

resolution / disclosure mechanism for differences in opinion between consortium members. 

The concept of “joint audit” could also be one way of mitigating disruption in the audit market 

if one of the large audit networks fails.”  

The Regulation should make use of this idea. The mandatory appointment of at least two 

auditors or audit firms, if at least one auditor must be chosen from outside the group of the 

currently market-dominating firms, is suitable to counter market concentration and lack of 

choice both swiftly and effectively. With the exception of the breakup of today’s market-

dominating audit firms by law or administrative intervention, no other measure is able to 

increase the number of audit firms in this segment to an extent as necessary in the interest of 

the independence of statutory audit; it is also the less severe measure of the two and, finally, 

does not lead to disproportional burdens for the audited entities.  

Without the mandatory involvement of a second auditor selected from the group of the 

currently non-market-dominating audit firms in the audit of PIEs, the other significant 

measures of the Regulation, namely the limitation of the maximum appointment period to a 

six-year term and the tightening of the incompatibility of audit-related and non-audit services 

with an audit engagement would lack the decisive counter part that is necessary to achieve 

the very objectives of the Regulation. On the contrary, without this counter-part it can be 
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expected that market concentration in the audit of PIEs in the Union will increase even 

further because only market-dominating audit firms will be included in the then necessary 

periodic change of the auditor right from the start. The involvement of at least one non-

market-dominating audit firm in the selection process as set forth by Art. 32 para. 3 lit. a) EU 

regulation is – per se – not sufficient to stop this development.  

A statutory, uniform EU regulation is also required because all efforts to voluntarily limit 

market concentration by regulators and stakeholders have failed in the past and the severe 

loss of confidence in the independence of the auditors of large PIEs needs to be re-

established quickly in light of the extreme distortions of the financial markets. Hence, the 

Member States’ and Union’s legal means against unfair competition are not sufficient to 

satisfy the overwhelming public interest to obtain more choice for the audit and to fight 

market concentration within the available time frame. Only a uniform mandatory regulation 

for the Union that establishes a measurable market for the participation of more auditors and 

audit firms in the annual audit of large PIEs in the course of the next years will set the reliable 

legal framework that is necessary for auditors and audit firms to invest in the development of 

their expertise and the establishment of corresponding capacities.  

bb)  Proposal for a regulation 

A new Art. 32 para. 1 of the following wording should be included in the Regulation: 

 “Large PIEs must appoint at least two auditors or audit firms. At least one of the auditors or 

one of the audit firms must not have received more than 15% of the overall fees paid by large 

PIEs in the respective Member State in the prior year. The responsible supervisory authority 

annually publishes the names of the auditors and audit firms that exceeded this proportion in 

the prior year.” 

cc)  Existing regulations concerning joint audits in the Union 

Joint audits are a well-known and accepted instrument within and outside the Union. 

Regulations on joint audits can also be found in the International Audit Standards [Clarified 

ISA 600 “Special Considerations-Audits of Group Financial Statements (including the work of 

component auditors)”]. The Definitions § 9h Clarified ISA 600 state: “Where joint auditors 

conduct the group audit, the joint engagement partners and their engagement teams 
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collectively constitute the group engagement partner and the group engagement team.” The 

Clarified ISA 600 does not provide more detailed regulation on the performance of joint 

audits; however the reference to national regulations and standards is suitable to conduct an 

internationally accepted form of a joint audit.  

Standards for the performance of joint audits are already known in the Union, in Germany for 

instance IDW PS 208 of November 24, 2010 “Regarding the conduct of joint audits” (WPg 

17/1999, page 707 ff., FN-IDW 8/1999, page 357 ff., FN-IDW 2/2011, page 113 f., WPg 

Supplement 1/2011, page 1 f.). On the principle of joint audits, section 4 clause 3 IDW PS 

208 states: “If more than one person is appointed as auditor they each perform their 

engagement independently but they are jointly the auditor in terms of the law. The result of 

the audit is composed of the audit assessments of the appointed auditors. As a general rule, 

the appointed auditors will perform the audit jointly (joint audit)”. In the scope of a joint audit, 

each of the participating joint auditors must make their own assessment regarding the 

compliance of the bookkeeping, annual financial statements and possibly management 

report with applicable regulations (sec. 15 IDW PS 208). Section 17 IDW PS 208 describes 

the fact that and how exactly the audit areas are to be divided between the joint auditors 

when planning the audit. This guarantees that the joint audit does not become a considerable 

additional burden for the audited company. Sec. 18 sets forth that each joint auditor has to 

be adequately involved in the audit to enable him to come to his own audit opinion. If the joint 

auditors come to a mutual overall conclusion, they will usually jointly sign the audit opinion or 

the adverse opinion (sec. 28 IDW PS 208). Each joint auditor is responsible for the audit 

result as a whole (sec. 14 IDW PS 208). 

Art. L. 823-15 of the French Commercial Code (Code de commerce) is of similar content and 

in execution of this provision, the French Audit Standard regarding the conduct of audits by 

more than one auditor that was declared legally binding by resolution of the French Minister 

of Justice on April 10, 2007 (Norme d’exercice professionel relative à l’audit des comptes 

réalisé par plusieurs commissaires aux comptes, Arrêté du 10 avril 2007, JUCS0751130A, 

Journal Officiel of May 3, 2007, No. 23, hereinafter referred to as “NEP 100”) governs that 

the audit by the joint auditors has to be conducted jointly and the work is to be divided 

between them (sec. 6 NEP 100). In accordance with the audit standard, the work is to be 

divided between the joint auditors equally and on the basis of certain detailed criteria (sec. 7 

NEP 100). The joint auditors jointly inform the governance bodies of the entity about the audit 

and jointly sign the audit opinion (sec. 17, 19 NEP 100). In accordance with Art. L. 823-2 of 
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the French Commercial Code, at least two auditors must be appointed as joint auditors for 

the audit of any consolidated financial statements, i.e. even for financial statements of 

entities that are not PIEs. The joint auditors are jointly and severally liable for meeting the 

statutory responsibilities of the auditor.  

These principles have proved themselves. Where mandatory joint audits have been 

abolished in certain Member States, this was not due to disadvantages arising from the joint 

audit as such for the entities and their stakeholders but, as in the case of Denmark, was due 

to the fact that the structure of the legal obligation did not result in the desired increase in 

choice and reduction of market concentration. Since the regulation there did not provide for a 

minimum share of the work for each of the joint auditors, more often than not a very one-

sided division of the audit work in favor of one of the joint auditors was the result, which 

made an actual joint responsibility for the audit opinion or the adverse opinion very difficult. It 

is true that neither the German audit standard nor the French regulation provide for an exact 

ratio for the division of work between joint auditors in terms of percentages. However, joint 

auditors in France traditionally aim at an allocation of between 60% and 40% of the overall 

audit fee, in the past decades. In cases in which the proportion of a joint auditor drops below 

30%, the French financial market supervisory authority (Autorité des marchés financiers, 

AMF) will step in and work towards an approximation to a balanced proportion for each joint 

auditor. To avoid clear deviations in the practice of the Member States’ supervisory 

authorities, it seems necessary to determine a fixed minimum proportion for all joint auditors 

in the Regulation itself. The wording of Art. 32 para. 2 EU Regulation (which is to be included 

in the regulation) should therefore be as follows: 

 “The auditors or audit firms jointly perform the audit in accordance with a coordinated audit 

plan. When planning the audit, the audit fields shall be divided between them in a balanced 

manner. The proportion of an auditor or an audit firm in the audit fee shall not exceed two 

thirds. If three or more auditors or audit firms are appointed the proportion of an auditor or an 

audit firm shall not exceed half of the audit fee and shall not fall short of one fifth.” 

dd)  Advantages of joint audits 

From a public interest point of view, the following aspects are in favor of joint audits: 
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 (1)  Due to the additional “four-eyes-principle”, joint audit leads to ongoing, real-time 

quality control before the signing of the audit opinion by the auditors who monitor 

each other and are jointly and severally liable, in addition to the quality control 

measures already provided within each of the audit organizations.  

 (2)  Joint audit strengthens the independence of the professional judgment of the auditor 

especially in the event of a difference in opinions with the audited entity itself, which 

can play an important role in times of critical economic outlook or negative views 

regarding the market structure of individual fields of operations of the entity.  

 (3)  Joint audit ensures two-way monitoring of the auditors especially with regard to 

performing audit-related services or non-audit services which could affect the 

independence of one joint auditor.  

 (4)  In the course of the appointment period joint audit allows for an additional change of 

the audited areas by region, audit field, and business unit, in addition to the change of 

a joint auditor, and thus further strengthens the confidence in the independence of the 

audit opinion. 

 (5)  Joint audit provides the audited entities with the professional expertise of two 

auditors, which is especially beneficial in complex national and international audit 

issues of large PIEs and in special industries such as banking and insurance.  

 (6)  Through competition between joint auditors with regard to service quality during the 

appointment period, joint audit strengthens the quality of the audit, e.g. due to the 

possibility to agree with the joint auditors in the course of their appointment an 

adjusted assignment of tasks in accordance with their professional and regional 

capabilities, or to conduct expansions of the audit extent due to respective business 

developments in accordance with the quality of the service, in the interest of the 

supervisory authorities and stakeholders.  

 (7)  Joint audit ensures that regulatory changes which affect the audit are openly 

addressed.  
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 (8)  By choosing overlapping appointment periods, joint audit allows smooth transition and 

the retention of know-how about the audited entity built by the joint auditors, and thus 

allows to avoid inadequate familiarity or the threat of such familiarity by defining 

maximum appointment periods without putting disproportinate burden on the audited 

entity as a result of the replacement of the auditor.  

ee)  Disadvantages of joint audits 

In the light of these advantages, the actual disadvantages of joint audits would not even carry 

any weight if the public interest which justifies the mandatory regulation, i.e. public interest in 

fighting market concentration and increasing choice for the appointment of an auditor for 

large PIEs, were not taken into account. The probable disadvantages seem completely 

negligible once this public interest is actually considered.  

The only significant disadvantage could be the increase of the audit cost to be borne by the 

large PIEs. However, there are no empirical studies proving that entities audited by two or 

more joint auditors have substantially higher expenses for audit fees than those with just one 

auditor. The joint auditors themselves do have higher costs due to the necessary 

participation in all audit-related meetings, coordination in the scope of the audit planning, 

mutual review of working papers, coordination in technical issues and communication of 

substantial findings to the other joint auditor(s). The important tasks of the auditor that cause 

expenses are not affected by the joint audit, especially getting familiar with the entity and its 

business risks, the determination of materiality thresholds or the determination of the audit 

approach. Practical experience of individual audit firms and independent scientific studies in 

France have shown that joint auditors can expect increased cost of between 2.5% and 5%. 

This does not necessarily mean that the increased cost is passed on to the audited entity 

through increased audit fees. It cannot be observed that entities in France, where joint audits 

have been mandatory for decades, have higher expenses for audit fees than entities in other 

Member States.  

ff)  Uniform audit standard for joint audits 

The Regulation should identify an appropriate professional  body for the definition and further 

development of a uniform audit standard for joint audits of large PIEs in the Union.  
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d)  Additional regulations for audit consortia 

Such a body in the Union could also be authorized to determine uniform standards in the 

Union for the conduct of audits of PIEs to the extent to that in lieu of or in combination with 

joint audits only one audit firm is appointed as auditor in which another auditor participates, 

without signing the audit opinion or the adverse opinion and without being jointly and 

severally liable (so-called “shared audit” or “audit consortium”). In today’s audit practice, a 

consortium of this kind is already organized on a regular basis in such way that the annual 

accounts of a number of subsidiaries of an entity are not audited by the auditor of this entity 

but by an external auditor whose work must be reviewd by the group auditor in accordance 

with ISA 600 or, in Germany, in accordance with Sec. 317 para. 3 clause 2 HGB.  

The mandatory involvement of at least one second auditor in this form can be ensured 

through regulations regarding the independence of the auditor, in Germany, for instance 

through Sections 319, 319a HGB. This regulation could be worded as follows: 

 “Auditors and audit forms shall be excluded from the audit if they and/or one of their 

associated audit firms have a total share in the audit fee of more than seventy percent.” 

In connection with joint audits for large PIEs, an additional regulation of this kind could well 

be suitable to involve more auditors and audit firms in audit engagements even in groups of 

large PIEs and thus counter the market concentration and increase the choice of available 

auditors. In the event that an audit consortium is arranged this way, it should be set forth that 

the main audit firms which are part of the audit consortium are obligated and entitled to report 

to the supervisory bodies of the audited PIE and – together with the auditor - are also entitled 

to participate and speak in all meetings of the supervisory bodies in which the auditor 

participates. 

 

2.  “Big-Four-Only” clauses (Art. 32 para. 7 EU Regulation, Art. 37 para. 3 draft 
Directive) 

a)  Need to legislate and efficiency 
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The statutory prohibition of so-called “Big-Four-Only” clauses is necessary and adequate to 

counter the problem of market concentration and lack of choice. Such clauses that from a 

legal point of view hardly ever offer the possibility to subject them to examination by 

authorities or courts or to effectively fight them with the legal means of applicable competition 

regulations can be effectively eliminated only by way of a statutory prohibition. In the light of 

the priority interest of the public to counter market concentration and lack of choice for the 

audit of entities in the Union – not just PIEs -, a conflicting substantive interest in such 

clauses with regard to freedom of contract cannot be recognized. Due to the existing larger 

number of internationally operating capable audit firms, the contractual limitation of an entity 

to a certain group of audit firms which may be appointed cannot be justified by the interest of 

contract partners in an independent audit of the respective entity.  

b)  Missing elements 

In its current state, however, the draft Regulation only refers to agreements between PIEs 

and third parties. This does not take into account that contractual clauses that limit the choice 

of the shareholders meeting to certain auditors or audit firms could also be included in 

partnership agreements/articles of association and shareholder agreements (e.g. in so-called 

consortium agreements), and are indeed found therein in daily business practice. The draft 

regulation might risk to be construed so as not to include all of these possibilities due to its 

wording. Hence, the regulation should read:  

“Any contractual clause entered into between a PIE an entity and a third party and each 

clause of a partnership agreement, articles of association or an agreement between 

shareholders restricting the choice by the general meeting of shareholders or members of 

that entity persuant to Article 37 of Directive 2006/43/EC to certain categories or lists of 

statutory auditors or audit firms to carry out the statutory audit of that entity shall be null and 

void.” 

 

3.  Minimum number of auditors (Art. 32 para. 9 EU Regulation) 

Art. 32 para. 9 EU Regulation refers to the possibility of the Member States to determine the 

mandatory appointment of more than one auditor independently. Insofar, the draft states: 
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“Member States may decide that a minimum number of statutory auditors or audit firms shall 

be appointed by public-interest entities in certain circumstances and establish the conditions 

governing the relations between the auditors or firms appointed.” 

This regulation is superfluous if, as suggested, Art. 32 para. 1 EU Regulation governs the 

appointment of at least two auditors or audit firms for large PIEs in the Union. 

4.  Term of the audit engagement (Art. 33 EU Regulation) 

a)  Extended maximum admissible appointment term (Art. 33 para. 1 clause 4 EU 
Regulation) 

aa)  Dispensability of the regulation 

The determination of an extended maximum admissible appointment term upon appointment 

of two auditors or audit firms should be deleted if our suggestions regarding Art. 32 EU 

Regulation are adopted. We refer to our comments in section II. 

bb)  Alternative regulations on joint audits and audit consortia 

Alternatively, it should be noted that Art. 33 para. 1 clause 4 EU Regulation does not 

sufficiently determine of which nature the audit by two auditors or audit firms is. The wording 

does not define whether this is supposed to be a joint audit in terms of ISA 600, IDW PS 208 

and Art. L. 823-2 of the French Commercial Code or an audit by a single auditor in which 

another auditor is involved in one way or another without signing the audit opinion or the 

adverse opinion and without being jointly and severally liable (so-called “shared audit” or 

“audit consortium”). 

If the proposed incentive for the merely voluntary appointment of more than one auditor is 

maintained, the establishment of aligned incentives for audit consortia can be appropriate to 

increase the number of audit firms usually available for the audit of large PIEs and counter 

market concentration provided that the legal regulations for audit consortiums are 

correspondingly structured. The regulation could for instance determine that instead of the 

usually admissible appointment period of six years a considerably extended appointment 

period is admissible if the auditor establishes an audit consortium involvingt at least one audit 
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firm which had not received more than 15% of all audit fees paid by PIEs in the respective 

Member State in the prior year, and if his own share in the fee for the audit does not exceed 

70%. An additional even longer extension of the appointment period could then be 

admissible if the PIE appoints two or more auditors as joint auditors.  

b)  Transitional periods 

For both joint audits and audit consortia, the regulation should provide for adequate 

transitional periods that allow companies other than the currently market-dominating ones to 

develop their resources in a way that enables them to conduct substantial parts of audits of 

large listed entities. We refer to the comments in section III 3.  

IV.  Restriction of non-audit services provided by the auditor (Art. 9 and 10 EU 
Regulation) 

1.  Preliminary remarks on the regulation proposals included in Art. 9 and 10 EU 
Regulation 

We welcome the efforts of the European Commission to establish a uniform standard for the 

separation of audit and non-audit services for PIEs at European level. We believe that the 

basic ideas of the proposals are suitable to strengthen the public’s perception of the auditor’s 

independence and thus the confidence in the audit.  

Nevertheless, we believe that individual regulations of Articles 9 and 10 of the draft 

Regulation, e.g. the fixed ceiling for audit-related services, are not very practical. In addition, 

we suggest to regulate the separation of audit-related and non-audit services in a more 

principle-oriented manner and to strengthen the role of the audit committee as the sole 

supervisory body for the approval of non-audit services by the auditor.  

We would like to make the following suggestions regarding the individual regulations of the 

regulation proposal 2011/0359. 

2.  Comments on Art. 9 No. 2 EU Regulation 
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The draft regulation limits the overall fees for rendering so-called audit-related services to 

10% of the audit fees paid by the audited entity. The introduction of an inflexible ceiling is 

supposed to counter the threat of the auditor’s financial dependence not least in the light of 

the “cross-subsidizing” of audit services with more profitable non-audit services as publicly 

discussed.  

We do not believe that the introduction of a merely quantitative limit is appropriate. The 

consequence of such regulation could, for example, be that entities are forced to engage 

different auditors or audit firms for the same service (e.g. reviews of interim financial 

statements) and in the same business year only because of a non-recurring imminent 

exceedance of the ceiling.  

In contrast to rendering non-audit services, the rendering of audit-related services does not 

pose a serious threat to the auditor’s independence due to the nature of such services. For 

reasons of efficiency and quality, it is appropriate to engage the auditor to perform the 

services named in Art. 10 No. 2 due to the knowledge of the entity.  

We are in favor of admitting the rendering of audit-related services without restrictions. 

However, to counter the threat of an imminent financial dependence, we suggest subjecting 

the rendering of audit-related services by the auditor to the approval of the audit committee. 

The latter should decide at its best judgment (e.g. using multiple-year analyses) how far the 

independence and the critical attitude of the auditor is threatened by the total fees for audit-

related services already rendered. The mandatory involvement in the awarding of audit-

related services to the auditor also strengthens the audit committee.  

3.  Comments on Art. 10 No. 2 EU Regulation 

In lit. a) to f), Art. 10 No. 2 defines the term of audit-related services in a standardized way. 

Aside from audit and review of interim financial statements and amongst others, the definition 

also includes the assessment of declarations concerning corporate governance or corporate 

social responsibility.  

The catalogue of services however lacks certain audit-related services that – due to their 

nature - are a threat neither to the auditor’s independence nor to his professional skepticism. 

Amongst others, this includes the issuance of comfort letters or the conduct of fraud 
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investigations. The focus of these services clearly lies with the conduct of audit proceedings 

and the presentation of an audit opinion. Due to his special knowledge of the entity, the 

auditor is the only one to render these types of services (compare amongst others IDW 

auditing standard: Principles for the issuance of a comfort letter (IDW PS 910) marg. no. 16). 

We therefore suggest expanding the catalogue of audit-related services named in Art. 10 No. 

2 at least by the above-mentioned services.  

We would also like to point out that the standardized definition of the term “audit-related 

services” might result in inconsistencies in the scope of the actual application. While Art. 10 

No. 2 f) for example considers the rendering of other statutory tasks that EU regulations 

assign to the auditor admissible, the auditor would be excluded from rendering the same 

service to an entity that wants this service on a strictly voluntary basis (e.g. special audits). 

We therefore suggest making the definition of audit-related services more principle-oriented. 

4.  Comments on Art. 10 No. 3 EU Regulation 

With regard to non-audit services, the draft regulation distinguishes between services which 

by definition are incompatible with the independent public interest function of the audit and 

thus cannot be rendered by the auditor at all (Art. 10 No. 3a)) and those that might possibly 

cause a conflict of interest (Art. 10 No. 3b)). As a basic principle, we consider this distinction 

appropriate. However, the presented catalogue of audit-related and non-audit consulting and 

auditing services requires some fine-tuning. 

Non-audit services that constitute an absolute ground for exclusion (Art. 10 No. 3a)) include 

for example tax consulting, bookkeeping and preparation of the annual financial statements, 

participation in internal audit, actuarial and legal services and the structuring and 

implementation of financial information technology systems for banks and insurance 

companies. With the exception of the mentioned tax consulting services, we consider the 

catalogue of services that are always connected with a conflict of interest included in the 

draft regulation appropriate. With regard to tax consulting services, we suggest adopting the 

respective regulations of the IFAC Code of Ethics1 to guarantee a uniform application on an 

international level.  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 IFAC Code of Ethics for Professional Accountants, passed by the International Ethics Standards Board for Accountants 
(IESBA) 
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Non-audit services that only possibly cause a conflict of interest (Art. 10 No. 3b)) are 

supposed to be subject to an official or regulatory reservation of approval or admissible only 

after prior approval of the audit committee.  

The first group includes for instance the rendering of HR services and the issuance of 

comfort letters. As already stated in our comments on Art. 10 No. 2 we suggest to include the 

issuance of comfort letters (Art. 10 No. 3 b) ii)) in the catalogue of audit-related services.  

The second group includes due diligence investigations and the introduction of financial 

information technology systems for entities whose securities are admitted for trade in a 

controlled market.  

On the one hand, we believe that the proposed administrative or statutory reservation of 

approval constitutes a weakening of the audit committee while it also causes difficulties upon 

practical implementation. In our opinion, making official decisions objective requires the 

establishment of detailed rules for these decisions to counter the impression of arbitrariness. 

Moreover, we consider the establishment of a new administrative body an unnecessary 

bureaucratization for the entities involved. We therefore suggest to subject all services within 

the scope of Art. 10 No. 3 b) to the reservation of approval of the audit committee. Whilst the 

audit committee remains strictly bound by the principle that an auditor must not audit any 

element which he has created himself, the audit committee shall decide on the rendering of 

any non-audit services and will thereby be strengthened. 

5.  Comments on Art. 10 No. 4 EU Regulation 

Art. 10 para. 4 includes special independence regulations for the rendering of non-audit 

services by members of an auditor’s network to group entities based in a third country. While 

network firms of the auditor are strictly prohibited to render tax-consulting services to the 

audited entity or a company controlled by the audited entity with a registered office in the 

European Union, a network firm which renders tax consulting services to a subsidiary based 

in a third country is only subject to the rebuttable presumption (Art. 10 No. 4 para. 4) that 

such services constitute a threat to its independence. In addition, the auditor can take 

safeguarding measures to lessen the threat caused in the third country despite an 

impairment of his independence. The audit can be continued nevertheless.  
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We suggest that comparable to the German Commercial Code provisions of Sections 319, 

319a, the regulations regarding the rendering of non-audit services included in Art. 10 No. 1 

to 3 shall uniformly apply for network firms within the European Union and in third countries. 

A distinction between non-audit services which are rendered by the member of the auditor’s 

network within the European Union or in a third country does not seem appropriate. A 

different treatment of the same facts and circumstances would run contrary to the objective 

of the draft Regulation, i.e. strengthening the auditor’s independence and re-establishing the 

confidence in the audit of large multinational groups.   

V.  Open and transparent selection procedure (Art. 32 No. 2 and 3 EU Regulation) 

On principle, we welcome the obligation of PIEs to conduct an open and transparent bidding 

process for the selection of the auditor. Deviating from the proposals, especially Art. 32 No. 3 

EU Regulation, the supervisory board or the audit committee should not only be closely 

involved in the selection of the auditor but much rather conduct the bidding process and 

select the auditor independent of the management of the entity to be audited. With respect to 

establishing transparency for the public, further regulations should be made e.g. regarding a 

disclosure of the selection alternatives including the explanatory statements for deciding in 

favor of a certain audit firm at the shareholders meeting which resolves upon the 

appointment of the auditor. In this regard, it should be made clear that quality not price must 

be the predominant selection criterion.  

VI.  Application of International Standards on Auditing (ISA) (Art. 20 EU Regulation, 
Art. 1 No. 12 draft Directive) 

Art. 1 No. 12 draft Regulation and Art. 20 EU Directive intend Member States to provide for 

audits in accordance with ISA. Member States are entitled to establish additional audit 

regulations adapted to size and complexity. 

Due to the fact that the ISA in their current form already make an audit aligned with the 

respective audit situation possible, we suggest to choose ISA as the binding set of rules in 

the EU and not to allow individual Member States to make any modifications to this set of 

rules. A uniform and binding standard would especially contribute to harmonizing the quality 

of audit assessments on a EU-wide scale.  
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Nonetheless, we very much welcome that the regulation proposals clearly state that size and 

complexity of the subject of the audit are supposed to be considered in the scope of the audit 

performance.  

 

Frankfurt, 27 January 2012  
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